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LGBT Movement Advancement Project (MAP)
The LGBT Movement Advancement Project is an
independent intellectual resource for the LGBT
movement. MAP’s mission is to speed achievement
of full social and political equality for LGBT people
by providing strategic information, insights, and
analyses that help increase and align resources for
highest impact. For more information, go to

Services and Advocacy for Gay, Lesbian, Bisexual
and Transgender Elders (SAGE)

SAGE is the world’s oldest and largest nonprofit
agency dedicated to serving LGBT older people.
Since its inception, SAGE has pioneered programs
and services for the aging LGBT community,
provided technical assistance and training to
expand opportunities for LGBT older people across
the country, and provided a national voice on
LGBT aging issues. In 2005, SAGE became the first
official LGBT delegate at a White House Conference
on Aging. In 2010, SAGE was awarded a 3-year,
$900,000 grant from the U.S. Department of Health
and Human Services and the Administration on
Aging to create the nation’s only national resource
center on LGBT aging. For more information go to

American Society on Aging (ASA)

The American Society on Aging is an association
of diverse individuals bound by a common goal:
to support the commitment and enhance the
knowledge and skills of those who seek to improve
the quality of life of older adults and their families.
The membership of ASA is a multidisciplinary
array of professionals who are concerned with
the physical, emotional, social, economic and
spiritual aspects of aging. ASA’s 6000 members
are researchers, practitioners, educators, business
people and policymakers concerned with the
physical, emotional, social, economic and spiritual
aspects of aging. For more information go to

Center for American Progress (CAP)

The Center for American Progress is a think tank
dedicated to improving the lives of Americans
through ideas and action. CAP combines bold
policy ideas with a modern communications
platform to help shape the national debate. CAP
is designed to provide long-term leadership and
support to the progressive movement. CAP’s policy
experts cover a wide range of issue areas, and

often work across disciplines to tackle complex,
interrelated issues such as national security, energy,
and climate change. For more information see

National Senior Citizen’s Law Center (NSCLC)

The National Senior Citizens Law Center works to
promote the independence and well-being of low-
income elderly and disabled Americans, especially
women, people of color, and other disadvantaged
minorities. NSCLC believes in publicly-funded
safety net programs, and works to preserve and
strengthen Medicaid, Medicare, Social Security and
Supplemental Security Income. To guarantee fair
treatment, NSCLS works for greater access to federal
courts for citizens and for better enforcement of
consumers’ legal rights in safety net programs.
NSCLC works toward an America in which elderly
people and people with disabilities can: live in
dignity and safety, free of the worries and pain of
poverty; afford health care to the end of their days;
and contribute to their families and societies to the
best of their abilities. For more information, see
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As America’s 65+ population continues to grow in ways challenging our social and economic
fabric as never before, this insightful report reveals the conditions facing America’s LGBT seniors.
The clear understanding of these challenges provided in Improving the Lives of LGBT Older Adults will
aid policy makers striving to make sure all Americans can age successfully.

Even as our country moves closer to insisting on fair treatment and full opportunity for all of
our people, the effects of long-standing discrimination against the LGBT community remind us
of how far we still have to go.

Myths about LGBT persons have long been an obstacle to justice. Even as our society has
overcome some damaging stereotypes, other myths linger and hold back progress. Importantly,
the report notes the mistaken belief that “LGBT people are more affluent than other Americans.”

In fact, a lack of financial security is the fearful reality for a large percentage of LGBT older
adults. This report makes a thoughtful and nuanced contribution to the public policy dialogue
through its depiction of issues involving financial security, health and health care, and social and
community support. The report provides depth to a steadily growing pool of information.

The special challenges facing many LGBT older adults must be kept in mind. Whether it’s the
problem of aging in isolation or the treatment of residents in institutionalized settings or other
issues, many LGBT older adults often face special challenges. This report can help government
and nonprofit organizations address some of those challenges.

From a holistic perspective, the report makes it clear that LGBT individuals and the LGBT
community at-large have a major role to play in determining the degree to which policy and
advocacy issues that affect LGBT older adults are given appropriate consideration. Advocacy
with and on behalf of LGBT older people will make a significant difference.

While many members of AARP are members of the LGBT community, the issues raised in this
report extend beyond our membership and our organization. It is not only a question of LGBT
fairness—the issues raised involve the fair treatment of all Americans, and how our society will
promote a secure retirement.

This report will help to inform our country as we move forward to fulfill our highest ideals,
appreciate our diversity, take care of each other, and ensure that all our citizens can age with
dignity and purpose.

Tom Nelson
Chief Operating Officer



Although largely invisible until very re-
cently, lesbian, gay, bisexual and transgender
(LGBT) older adults make up a significant (and
growing) share of both the overall LGBT pop-
ulation and the larger 65+ population. While
confronted with the same challenges that
face all people as they age, LGBT elders also
face an array of unique barriers and inequali-
ties that can stand in the way of a healthy and
rewarding later life. The additional challenges
to successful aging faced by LGBT elders are
gaining visibility with the aging of LGBT Baby
Boomers, who are the first generation of LGBT
people to have lived openly gay or transgen-
der lives in large numbers.

This report examines these additional
challenges and how they make it harder for
LGBT elders to achieve three key elements
of successful aging: financial security, good
health and health care, and social support
and community engagement. The report
also offers detailed recommendations for
eliminating—or at least reducing—inequi-
ties and improving the lives, and life chances,
of LGBT older Americans.

As members of a legally and socially dis-
favored minority, LGBT elders face three
unique circumstances that make successful
aging more difficult for them than for their
heterosexual counterparts:

The effects of social stigma and preju-
dice, pastand present. Historical prejudice

against today’s LGBT elders has disrupted
their lives, their connections to their fami-
lies of origin, their chance to have and raise
their own children, and their opportunities
to earnaliving and save for retirement. The
stigma associated with being lesbian, gay,
bisexual or transgender continues to stand
in the way of full participation in commu-
nity and society for many LGBT elders. It
impedes full and equal access to important
health and community services, programs
and opportunities.

Reliance on informal “families of choice”
for social connections, care and support.
Today, about 80% of long-term care in the
U.S. is provided by family members, and
more than two-thirds of adults who receive
long-term care at home depend on fam-
ily members as their only source of help. By
contrast, LGBT elders are more likely to be
single, childless, and estranged from biolog-
ical family—relying on friends and commu-
nity members as their chosen family. Official
policies, laws and institutional regulations
generally prioritize only legal and biological
family, and in many instances deny same-
sex partners, families of choice and other
caregivers who do not fall into traditional
categories many of the resources afforded
to spouses and biological family members.

Unequal treatment under laws, pro-
grams and services. Many laws, program
and services fail to address—or create
extra barriers to—social acceptance, fi-
nancial security, and better health and
well-being for LGBT elders. Safety net
programs and laws intended to support
and protect older Americans fail to provide



equal protections for LGBT elders. In
large part, this is because they either do
not acknowledge or provide protections
for LGBT elders’ partners and families of
choice, or because they fail to recognize
and address ongoing stigma and dis-
crimination that result in substandard
treatment of LGBT elders.

The challenges identified above diminish
LGBT elders’prospects for successful aging by
making it harder for LGBT elders to achieve
financial security; good health and health
care; and social and community support.

When many people think of LGBT elders,
they mistakenly picture affluent individuals
or couples living comfortable, urban lives.
Contrary to the common stereotype, how-
ever, LGBT older adults as a group are poorer
and less financially secure than American el-
ders as a whole.

The lifetime of discrimination faced by
LGBT elders—combined with the resulting
effects on financial security-is compounded
by major laws and safety net programs
that fail to protect and support LGBT elders
equally with their heterosexual peers. Key
programs and their impacts are:

Social Security. Despite paying into Social

Security in the same manner as their

heterosexual peers, LGBT elders are not

equally eligible for Social Security benefits.

The biggest difference in treatment:

committed same-sex couples are denied

the substantial spousal and survivor
benefits provided to married couples.

Medicaid and Long-Term Care. For married
heterosexual couples, Medicaid has
exemptions to avoid requiring a healthy
partner to live in poverty to qualify a
spouse for long-term care. Unfortunately,
these spousal impoverishment protections
do not apply to same-sex couples and
families of choice.

Tax-Qualified Retirement Plans. Despite
positive changesinthelawin recentyears,
LGBT elders still lack the same benefits as
their heterosexual peers when it comes to
the treatment of IRAs and similar plans.
Employee Pensions/Defined-Benefit Plans.
Employer policies regarding the Qualified
Joint and Survivor Annuity (QJSA) or
Qualified Pre-retirement Survivor Annuity
(QPSA)deprivesame-sexcouplesofneeded
financial protections for a surviving partner
or chosen family member, though these
protections are available for heterosexual
spouses.

Retiree Health Insurance Benefits.
Federal tax law currently allows an
employer to provide health insurance to
the heterosexual spouse of an employee
or retired employee as a tax-free benefit;
forsame-sexcouples,apartner’sinsurance
benefits are treated as taxable income.

Estate Taxes. The federal government
allows a surviving heterosexual spouse
to inherit all of the couple’s assets
without incurring any tax penalty.
By contrast, federal and state laws
require same-sex partners to pay
inheritance taxes on some estates.



Veterans’ Benefits. The U.S. Department of
Veterans Affairs provides a variety of ben-
efits to veterans’ heterosexual spouses, in-
cluding pensions paid to the spouse of a ser-
vice member killed in combat, medical care,
and home loan guarantees. These benefits
are not available to a same-sex partner.

Inheritance Laws. In most cases, LGBT
elders must put in place a series of spe-
cific and often expensive legal arrange-
ments to try to ensure that financial deci-
sion making and inheritance will pass to a
partner or family-of-choice member.

Action is needed at both the federal and
state levels to improve financial security for
LGBT elders. Legal recognition of same-sex
relationships at both the state and federal
levels would address many of the inequities
in government safety net programs. How-
ever, the uncertain timeline associated with
this approach, coupled with the fact that it
still would not help many single elders (both
LGBT and heterosexual) who rely on fami-
lies of choice, means we must also examine
broader solutions.

At the federal level, many inequities could
be addressed by adding and defining a cat-
egory of person who is not a spouse (such
as a permanent partner), but who would
receive equal treatment to a spouse under
various federal laws and safety net programs.
While a specific state-by-state policy agenda
is beyond the scope of this report, the report
does outline broad state-level recommenda-
tions to advance equality on Medicaid rules,
pension and domestic partnership benefits,
estate and inheritance taxes, and more.

Health and health care become increas-
ingly important issues for people as they
age. But LGBT elders often find it more dif-
ficult than others to receive the health care
they need for five major reasons:

1.LGBT elders’ health disparities are over-
looked and ignored. Governments and
service providers rarely track, and are
largely unaware of, the health disparities
of LGBT elders. For example, LGBT elders
are more likely to delay getting needed
care, and they have higher rates of HIV/
AIDS and chronic mental and physical
conditions.

2.There is limited government and social
support for families of choice. LGBT
elders rely on family-of-choice caregivers,
who often do not receive the same legal
or social recognition as biological family
caregivers.

3.Health care environments often are in-
hospitable to LGBT elders. Many profes-
sional caregivers are not accepting of, or
trained to work with, LGBT elders. These
providers may be hostile, discriminatory,
or simply unaware that LGBT elders exist.

4.Nursing homes often fail to protect
LGBT elders. Nursing home rules, togeth-
er with prejudice and hostile treatment
on the part of staff and fellow patients,
can create unwelcoming environments
for elders who are unable to advocate for
themselves.

5.Visitation policies and medical decision-
making laws often exclude families of



choice. Without complex and often ex-
pensive legal arrangementsin place, LGBT
elders’ partners or other loved ones may
be shut out of medical decision making
or denied visitation.

Given the sheer size of the U.S. health care
system and the complex network of state
and federal laws that regulate it (which are
notoriously difficult to reform), multiple ap-
proaches to improving health care for LGBT
elders are needed. The recommendations
to help LGBT and other elders achieve good
health and health care center on state and
local advocacy (e.g., passing non-discrimi-
nation laws, including protections for LGBT
elders in state health laws, changing state
laws to more clearly recognize partners and
families of choice for caregiving and medi-
cal decision-making) and provider education
and training.

Despite a high level of resilience and
strong connections to families of choice, so-
cial isolation has still been found to be higher
among LGBT older adults than in the wider
population of elders. In addition to being
more likely to live alone, LGBT elders also are
more likely to feel unwelcome in, or be un-
welcome in, health care and community set-
tings. Research shows the harmful effects of
this type of social isolation, including higher
depression, poverty, re-hospitalization, de-
layed care-seeking, poor nutrition and pre-
mature mortality.

Successful aging for LGBT elders depends
onreducing theirsocial isolation.This, in turn,
requires addressing four major obstacles to
social support and community engagement
for LGBT elders, as follows:

LGBT elders lack support from, and feel
unwelcome in, mainstream aging pro-
grams. Despite their need for strong social
networks, LGBT people often feel unwel-
come at senior centers, volunteer centers,
or places of worship. Few such agencies
engage in outreach to LGBT elders, nor are
they prepared to address incidents of dis-
crimination toward LGBT elders by work-
ers and other clients.

LGBT elders lack support from, and feel
unwelcome in, the broader LGBT com-
munity. Several authors have commented
that ageism is particularly strong within
gay male communities. Researchers have
also found that many older LGBT people
feel disconnected from or unwelcomed
by younger generations of LGBT people.
While LGBT advocates and organizations
are becoming more intentional about
reaching out to, involving, and harness-
ing the talents of LGBT elders, there is still
a great deal of work to be done to build
bridges within the LGBT community.

LGBT elders lack sufficient opportunities
to contribute and volunteer. Many LGBT
older people are, or have the potential to
be, powerful advocates for change. Not
only can becoming active in this way re-
duce social isolation and provide a sense
of purpose, adults who volunteer regular-
ly have better physical and mental health
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and alower risk of mortality. However, old-
er adults as a whole lack sufficient oppor-
tunities for community engagement—
and LGBT elders often feel unwelcome in,
or are overlooked as potential volunteers
for, existing volunteer programs.

Housing discrimination adds to the
challenges LGBT elders face in connecting
to their communities. LGBT elders may
be denied housing, including residency in
mainstream retirement communities, based
on their sexual orientation and gender
identity and expression. This discrimination
may separate LGBT elders from loved
friends or partners, or push them into
homelessness. LGBT elders may also feel
the need to re-enter or stay in the closet in
order to obtain or maintain housing.

Helping LGBT elders secure social support
and community engagement requires action
on many fronts. Mainstream aging services
providers, for example, need to provide
training to staff in cultural competency,
while LGBT advocates should offer more
programming directed at LGBT elders, plus
more opportunities for them to become
involved in advocacy and service provision.
In addition, state and federal laws should be
strengthened to prevent discrimination in
housing based on sexual orientation.

Much needs to change if we are to
address the extra obstacles LGBT elders face
to achieving financial security, good health
and health care, and social support and

community engagement. While the bulk of
the report examines needed changes at an
issue-by-issue level, the final section of the
report examines the larger foundational
changes that need to happen in order to
support this work, and offers cross-cutting
recommendations for improving conditions
for LGBT elders. These broad-based
recommendations include:

Provide immediate relief to LGBT elders.
Improving conditions for LGBT elders will
take time—time that some LGBT elders
simply do not have. We must find a way to
meet critical needs now, and we can do so
by: 1) focusing on increasing funding for
(and provision of) LGBT elder programs;
2) helping to meet immediate care needs
by providing access to volunteer caregiv-
ers; and 3) providing education, tools, and
legal services to LGBT elders.

Build an advocacy infrastructure and a
strong coalition of allies. The recommen-
dations outlined in this report represent a
major undertaking. Progress will not hap-
pen without investmentin two key precur-
sors to change: infrastructure to support
the movement’s goals and sustain an ef-
fective advocacy effort; and new relation-
ships and partnerships that can ensure
broad-based support.

Increase understanding of LGBT elder is-
sues through research and public educa-
tion.Thereis very little data available about
LGBT older people. Advocates should en-
courage governments and agencies to col-
lect LGBT data in appropriate federal, state
and local studies and surveys. In addition,



the use of real and personal stories can
educate Americans and their elected of-
ficials about how current inequities affect
the lives of LGBT older adults. Education
on these issues also may help heterosexu-
al elders become more accepting of LGBT
older adults overall.

This report was intended to provide LGBT
and mainstream aging organizations, Ameri-
cans and their elected leaders with informa-
tion, inspiration and ideas for improving the
lives of LGBT older adults. As such, this report
outlines why and how LGBT elders face addi-
tional obstacles to successful aging, and lays
the groundwork for solutions that will ben-
efit all Americans, whether young, old, het-
erosexual, or LGBT.
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Lesbian, gay, bisexual and transgender
(LGBT) older adults are a largely invisible
population.While there have always been LGBT
elders, relatively few have been open about
their sexual orientation until recent years."

Despite their relative invisibility, however,
LGBT older adults make up a significant (and
growing) share of the overall LGBT population
and a significant share of the larger 65+
population as well. And, while confronted
with the same challenges that face all people
as they age, LGBT elders also face an array of
unique obstacles that can stand in the way of
a healthy and rewarding later life.

Most Americans and their elected leaders
are unaware of the many ways in which unequal
treatment and ongoing social stigma can hurt
and impoverish LGBT elders. Consider the older
gay man who loses the family home when his
partner requires long-term institutional care; a
heterosexual spouse would be protected from
the same fate under Medicaid rules. Or consider
the lesbian elder who is forced to spend her last
days alone in the hospital because the federal
government will not grant family medical leave
to a close friend who would otherwise take care
of her at home.

Heterosexual older adults take for granted
the acceptance and support of their family
and peers, as well as the benefits, services and
protections they receive under the law and
through government, community and health
services. LGBT elders, however, are not afforded
the same acceptance, benefits, protections and
services — and the lack of a level playing field
can have real and lasting effects.

Unequal treatment of LGBT elders can
make it harder for them to achieve “successful
aging” (a term used by gerontologists
to describe life satisfaction and a sense
of well-being in the face of growing
older). This report examines the major
challenges  LGBT elders face in
aging successfully. It then looks at
how these challenges make it harder for
LGBT elders to achieve three key elements
of successful aging: financial security, good
health and health care, and social support
and community engagement. Finally, the
report offers detailed recommendations for
eliminating, or at least reducing, inequities
and improving the lives, and life chances, of
LGBT older Americans.

While the focus of this report is on
individuals who are both older and LGBT,
many of the recommended advocacy
solutions would also help single elders,
widows, widowers, and older heterosexual
domestic partners. The report notes where
these solutions could have broader impact.

This report does not address issues that
more or less uniformly affect all LGBT people
(such as hate crimes), nor does it attempt to
analyze broader aging issues such as how to
best finance Social Security.

The challenges and inequities facing LGBT
older adults are coming into sharper focus ata
time when America’s overall older population
is experiencing unprecedented growth. The
65+ population in the United States, already
20% larger than the entire population of



Figure 1: U.S. Population Age 65 and Over
From 1900 to 2050
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CENSR-4, Table 5, November 2002; 2010 to 2050: Population Division, U.S. Census Bureau, Table 12. Projections of
the Population by Age and Sex for the United States: 2010 to 2050 (NP2008-T12), August 14, 2008

Canada, is expected to double in the next
30 years from 40.2 million to 80.0 million,
as shown in Fiure 1. This rate of growth is
four times that of the population as a whole.
Moreover, the “oldest old,”? those age 85 or
older, will experience a two-and-a-half-fold
increase from 6.1 million today to a projected
15.4millionin2040, puttingincreasing pressure
on health and long-term care services.

Figure 2illustrates the dramatic change in
the distribution of American society by age
and sex—from the“pyramid”shape prevalent
until the mid-20th century (many young and

few old people), to a “bottle” shape by 2030
(nearlyequal cohorts byage).Thebrown/gold
strip follows the “bulge” of 76 million Baby
Boomers* who are just beginning to turn 65
in 2010. Older adults are disproportionately
women, with almost three women for every
two men age 65+, and two women for every
one man age 85+.° The older population is
also becoming increasingly diverse. Today,
one in five older adults is Hispanic or non-
Caucasian, a number projected to rise to
almost one in three older adults by 2030.6






Figure 2 (part 1 of 2): U.S. Population by Sex
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Within this rapidly aging and increasingly
diverse older America emerges a distinct
population of LGBT older adults. There is no
government data on LGBT elders, but UCLA's
Williams Institute on Sexual Orientation and
the Law estimates that 4.1% of American
adults identify themselves as lesbian, gay
or bisexual (whether they are open or
closeted in larger society). Thus we estimate
that LGB people age 65 or older number
1.5 million today and will grow to nearly 3
million by 2030.7 Lesbians will likely be over-
represented in these numbers, reflecting
both general population trends and the
decimation wrought by HIV/AIDS, which
disproportionately affected gay men.®

Aging poses unique challenges for LGBT
older adults. These challenges are gaining
visibility with the aging of LGBT Baby
Boomers, who came of age at a time of rising
social acceptance of LGBT people and who
are the first generation to have lived openly
gay or transgender lives in large numbers.?
With the first LGBT Baby Boomers now
reaching age 65 as “out”' individuals, new
questions are being raised about inequities
that can threaten LGBT elders’ financial
security, health and overall well-being. These
inequities create extra barriers that do not
exist for heterosexual older adults.

All older people face considerable chal-
lenges as they age, including the frustrations
of coping with an aging body and, often, a
prolonged period of frailty and dependency

at the end of life. Older people also face the
challenge of maintaining a valued place in so-
ciety while aging. There may be gains, such as
retirement leisure, but also losses, such as the
increasing threat of chronic illness. Leaving a
valued position in the workforce, losing pa-
rental authority as children leave home, and/
or experiencing bereavement with the death
of family or friends can create problems for
those who are unable to establish new sourc-
es of meaning and satisfaction. Adding to these
challenges, it is difficult to create new social net-
works if one is no longer engaged in work or
wider community life.

As members of a legally and socially
disfavored minority, LGBT elders face
significant additional obstacles to successful
aging that heterosexual older adults do not.
Broadlyspeaking,threeuniquecircumstances
make successful aging more difficult for LGBT
people (see Figure 3):

Figure 3: LGBT Elders Face Unique
Challenges to Successful Aging

1. The effects of
stigma, past and
present

2. Reliance on informal
“families of choice” who
lack social and legal
recognition

3. Unequal treatment under laws and
programs for older adults




The effects of social stigma and prejudice,
past and present.

Reliance on informal families of choice
for social connections, care and support
- at a time when government and other
institutions largely define family based on
marriage and biological kin.
Inequitable laws and programs that fail to
address, or create extra barriers to, social
acceptance, financial security, and better
health and well-being for LGBT elders.

An individual’s quality
of life in old age is influ-
enced to a large extent by prior life experi-
ence, including the person’s formal educa-
tion, occupational experience and social
class. This “life course perspective on aging,’
embraced by most gerontologists, asserts
that the last stage of life reflects the condi-
tions of living in all of the stages that came
before it. Earlier life events can have long-
lasting effects. For example, poverty differ-
ences among elders more often than not are
the result of differences in life opportunities
that took shape decades earlier.

Historical prejudice against today’s
LGBT elders has disrupted their lives, their
connections to their families of origin,
their propensity to have and raise their
own children, and their opportunities to
earn a living and save for retirement."" As
illustrated in Figure 4, the current cohort of
LGBT elders age 65+ consists of individuals

whose expressions of love have been labeled
a psychiatric disorder (until the Diagnostic
and Statistical Manual was changed in 1973),
a criminal activity (until the last sodomy laws
were struck down in 2003), anti-family and
immoral (still by many religious groups), and
a security risk or morale threat (still by the
U.S. military). These individuals have seen
AIDS decimate their social networks and
destroy their communities.> They have felt
increasingly unwelcome or invisible in LGBT
communities as their bodies showed the
effects of aging.

Furthermore, today’s LGBT elders came
of age at a time when being LGBT and old
was viewed in an especially negative light.
Douglas Kimmel, Tara Rose, Nancy Orel and
BeverlyGreeneillustratethehistoricprejudice
and stigma experienced by LGBT elders:

“In the 1970s, often considered the early days
of the modern gay movement in the U.S,
there was little awareness of aging lesbians,
gay men, bisexuals, and transgender people.
... Most of the images of older gay people
were not very positive at the time. ... Gay and
lesbian bars yielded negative images of old
alcoholics mourning their lost youth. Perhaps
most insidious was the belief that the gay life
was for young people, who should enjoy it
while they were still attractive. The stereotype
used to disparage homosexuality was, ‘It may
be fun when you're young, but wait until you
areold, unwanted, and alone! Naturally, it was
assumed that old lesbians and gays would
have no spouses or children to care for them
in their old age3



Figure 4: A 70-year-old Lesbian has Seen These Events in Her Lifetime
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Researchers have pointed out that LGBT
people are subjected to chronic stress related
to their stigmatization and experiences of
discrimination and violence.™ This “minority
stress” has increased social isolation in LGBT
older adults.” Many of today’s LGBT elders,
particularly those who faced severe prejudice
in their lives, have chosen to remain deeply
closeted, but doing so can have devastating
effects of its own. For example, according
to a 2001 study by the U.S. Administration
on Aging, LGBT older adults are only 20%
as likely as their heterosexual peers to
access needed services such as senior
centers, housing assistance, meal programs,
food stamps, and other entitlements. The
tendency among many LGBT elders to avoid
mainstream service providers stems at least
in part from a fear of these institutions—and
alegacy of harsh discrimination that branded
LGBT persons in earlier decades as criminals,
sinners, and physically or mentally ill."®

Judith C. Barker, Gilbert Herdt and Brian
de Vries note

"Hiding from wider society the actual nature of
one’s sexual identity and sexual relationships,
concealing the depth of ones emotional
partnerships to particular people or gender
groups, masking one’s participation in the
activities associated with a sexual minority
community, and obscuring the true nature of
one’s identity and feelings in the mainstream
world of family, school, and work, all have
lifelong and serious consequences.” "

Of course, it is not just past discrimination
and prejudice that influence quality of life for
LGBT elders.The social stigma associated with
being lesbian, gay, bisexual or transgender
continues to stand in the way of full
participation in community and society for
many LGBT elders, and full and equal access
to important services and opportunities. For
example, as openly LGBT elders seek services



and care from aging and health services
providers, they interact with staff and clients
who may harbor longstanding prejudices
or simply be unused to working with LGBT
elders. Not surprisingly, about one-third of
lesbian and gay male Baby Boomers (26%
of lesbians and 32% of gay men) identify
discrimination due to sexual orientation as
their greatest concern about aging.'®

It is difficult to age well
without social support.’
Some developmental psychologists use
the metaphor of a convoy to describe the
protective layer of family and friends who
surround an individual and help him or her
negotiate life challenges. In this metaphor,
individuals are like ships traveling together
through life's sometimes turbulent waters,
guiding and aiding each other along the way.

When an individual is socially isolated,*
he or she is living without a robust convoy.
For older adults, the health risks of this type
of isolation can be profound.?' Individuals
who are frequently lonely suffer higher rates
of morbidity, mortality, infection, depression
and cognitive decline. Older adults who feel
most isolated report 65% more depressive
symptoms than those who feel least isolated.
The most isolated also are three times less
likely than their least-isolated peers to report
very good or excellent health.??

When older Americans begin to need
some level of care, the hierarchy of people
they can call on before turning completely
to the professional, institutional system of
long-term care services has been established
by tradition. First, they are expected to turn
to their spouse and own children; second,
to parents and siblings; and third, to in-laws
and the spouse’s family. Fourth and /ast come
friends and other informal caregivers.

This informal hierarchy is seen in practice.
Today, about 80% of long-term carein the U.S.
is provided by family members,?® and more
than two-thirds of adults who receive long-
term careathome depend onfamily members
as their only source of help.?* This “family-first”
hierarchy is codified and supported by official
policies, laws and institutional regulations,
which in many instances deny caregivers
who do not fall into traditional categories
many of the resources afforded to spouses
and biological family members.?

Compared to other older people,
LGBT elders rely far more heavily on non-
traditional (and usually legally and socially
unrecognized) caregivers. For example:

LGBT elders rely less on spouses. De-
nied legal marriage except in a handful
of states that acted only very recently on
the issue, most LGB adults over age 60 are
single, compared to only a third of hetero-
sexual elders nationwide.?¢ A 2005-2007
New York study found that gay and bisex-
ual men over age 50 were twice as likely
to live alone as heterosexual men of the
same age, while older lesbian and bisexual
women were about a third more likely to



live alone.?” In a 2006 study among those
age 65 and older in the San Francisco Bay
Area, almost three-quarters of gay men
and almost half of lesbians reported their
relationship status as single,?® while a Los
Angeles study found that 75% of gay and
lesbian elders lived alone.? In the case of
transgender people, medical providers
for many years required candidates for
sex reassignment surgery to divorce their
spouses, move to a new place and con-
struct a false personal history consistent
with their new gender expression. These
practices resulted in transgender people
losing even more of their social and per-
sonal support systems than might other-
wise have been the case.®

LGBT elders rely less on children. Social
andlegalimpedimentstofamilyformation
have left LGBT older adults significantly
less likely to have children. In one San
Francisco study, 90% of heterosexual
seniors have children, but just 29% of
LGBT seniors do.3' Similarly, a large New
York study found that LGBT elders were
four times less likely to have children to
assist them.3?

LGBT elders rely less on parents, siblings
and in-laws. Lack of acceptance by their
biological families has estranged many
LGBT elders from their surviving parents,
siblings, aunts, uncles, nieces, nephews
and cousins. Other LGBT individuals have
attempted to maintain these relationships
by staying deeply closeted. While perhaps
preventingestrangement,thisstrategyhas
shut valued relatives out of an important
aspect of the LGBT elder’s identity and

could have practical effects (e.g., when an
LGBT elder cohabitating with a same-sex
partner forgoes care offered by a sibling
in order to remain closeted).

LGBTeldersrelymoreonfriendsandother
informal caregivers. Because of the lack
of kin-based social support, friendships
become crucial social connections for
many LGBT elders. By creating “families
of choice,” these individuals form strong
bonds with an inner circle of friends and
others whom they can call in a time of
need, often in response to alienation from
biological kin.33

While LGBT elders are only half as likely
as heterosexuals to have close relatives to
call for help,** they are more likely than the
larger population to rely on families of choice.
In a 1999 study, about two-thirds of midlife
and older gay men and lesbians identified
a family of choice.®® About a third described
their friends as equivalent to family; some felt
that their friends were like family yet different;
and others viewed their friends as family by
default (“They're all | have left”). Implicit to
many was a sense of mutual dependence with
families of choice. For example, one man said,
“Gay people have to make their friends their
family. If my brother and sister-in-law’s friends
fell away, they'd still have their family. If my
friends fell away, | would have nothing.” One
woman said, “We need each other in a way
that heterosexuals don't. We've led a life of
nobody being there.”*¢

While non-traditional caregivers are an
important asset, relying exclusively on such
caregivers presents tremendous challenges.
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Families of choice provide a partial, but not
complete, solution to the social support
needs of LGBT elders because they are not
recognized as legitimate (and/or preferred)
providersof care by civiland social institutions
and the law. For example, the Federal Family
Medical Leave Act does not provide medical
leave for a person who wishes to take care of
a close friend or unmarried life partner, while
caregiver support programs often do not
recognize the families of LGBT elders.

Another limitation of the family of choice
when it comes to caregiving is that it is
less likely to be intergenerational. Elderly
people who rely on their families of origin as
caregivers have the potential for support from
children, grandchildren, nieces and nephews.
By contrast, friends of LGBT older people are
more likely to be roughly the same age -
and, as a result, they may not necessarily be
capable of providing long-term, extended
care because they are facing health challenges
of their own.

Finally, it may be more difficult to rely on
friends for longer-term or more intense forms
of care, in comparison to relying on one’s
family of origin. According to Barker, Herdt
and de Vries:

‘Close kin, spouses, or children especially
feel a responsibility to provide care to family
members, out of a sense of love or respect,
a feeling of moral obligation, a long history
of association, and gratitude for past favors
and mutual aid. Kin—particularly close
kin—are supposed to provide help for as
long as necessary, often without tangible or
immediate rewards, and to be willing to take

onemotional andinstrumental careincluding,
if need be, intimate or personal care such as
bathing or toileting. When based on feelings
of moral obligation and responsibility, care
[from biological family members] is expected
to endure as long as necessary, for years even,
until the kin's capacity to provide technically
competent care is far exceeded.®”

The emergence of huge numbers of aging
Americans raises new questions about roles
and responsibilities in an aging society. How
will major institutions—including federal,
state and local governments, employers, and
the family—meet the needs of vast numbers
of elderly people? With the development of
social welfare programs in the second half
of the 20th century, the US. government
assumed a crucial role in helping people age
successfully by providing older people with
income and expanded access to health care
and social services (see sidebar on next page).
Today, the portion of the federal budget spent
on older Americans is 30% and rising. There is
no denying that government action has had
a decisive, positive effect on the well-being of
today’s generation of older people.®

Unfortunately, safety net programs and
laws intended to support and protect older
Americans fail to provide equal protections
for LGBT elders. In large part, this is because
they either do not acknowledge or provide
protections for LGBT elders’ partners and



The U.S. Government’s Increasing Role in Helping Americans Age Successfully

Key Federal Programs Serving Older Americans

Social Security (1935). The Social Security Act is
the cornerstone of federal aging policy. Primarily
thought of as a government pension program, Social
Security provides (among other things) benefits
to retirees and people with disabilities based on
contributions to the program while they were
working. Social Security can be expected to play an
even more important role in the financial security of
older Americans in the near future because of the
decline in defined-benefit employer pensions and
the low savings rate of the Baby Boom generation.
A modest increase in the payroll tax would assure
that all anticipated costs of the program would be
met for the next 75 years. Federal spending on Social
Security reached $650 billion in 2009.3°

Medicare (1965). Established under the Social
Security Act, Medicare provides health insurance
coverage to Americans age 65 and over. Medicare
does not always pay for all medical costs (premiums,
deductibles and co-insurance are not covered),
so some elders elect to purchase supplemental
coverage called a Medigap plan. Despite this
incomplete coverage, Medicare spending is growing
both in absolute terms and as a percent of the
federal budget. Medicare’s growth is almost entirely
due to an increase in health care costs as opposed
to the effects of an aging population.*® Total
Medicare spending reached $425 billion in 2009.#'

Medicaid (1965). Established under the Social
Security Act, Medicaid is the primary government
funder of long-term care provided in nursing homes,
assisted living facilities and via long-term home
and community-based services (HCBS). Medicaid is
a joint federal and state program and is the fastest-
growing component of state budgets. Nearly 40%
of all Medicaid benefits go to the elderly, chiefly for
nursing home care. Total Medicaid spending reached
$224 billion in 2009.4?

The Older Americans Act (OAA) of 1965. This law
created a national aging network of comprehensive
services for older people, such as nutrition programs,
senior citizen centers, home and community-based
services, disease prevention/health promotion
services, elder rights programs, and the National
Family Caregiver Support Program.These services are
administered through the National Aging Network,
which includes the federal Administration on Aging
(see below), State Units on Aging (which plan and
disburse federal OAA funds), and Area Agencies on
Aging (generally based in city or county governments
and responsible for planning and organizing local
services).

Key Federal Agencies Serving Older Americans

The Department of Health and Human Services
(HHS) is a cabinet department of the U.S. government
with the goal of protecting the health of all Americans
and providing essential human services.

The Centers for Medicare and Medicaid Services
(CMS) is a federal agency within HHS that
administers Medicare and works in partnership with
state governments to administer Medicaid. CMS
responsibilities also include setting quality standards
for Medicaid-funded health service providers and
long-term care facilities through its survey and
certification process. The certification process
is administered through the Joint Commission
(formerly the Joint Commission on Accreditation
of Health Care Organizations), an independent,
nonprofit organization.

The Administration on Aging (AoA) is a federal
agency within HHS. Established under the Older
Americans Act, AoA, among other things, awards
federal OAA grants to state agencies on aging,
administers national caregiver support programs,
administers long-term care ombudsman programs,
awards discretionary grants to aging research
organizations, and participates in joint efforts with
other agencies such as CMS in executing some
elements of the Medicare program. The 2009 federal
AoA budget was $1.3 billion.*?

The Department of Housing and Urban
Development (HUD) is a cabinet department of
the U.S. government whose mission is to increase
homeownership, support community development
and increase access to affordable housing free from
discrimination. HUD’s major programs include:
Community Planning and Development (including
affordable housing and homelessness programs);
Housing (including Supportive Housing for the
Elderly); and Fair Housing and Equal Opportunity
(which enforces federal laws against discrimination
against minority households).

The Social Security Administration (SSA) is an
independent federal agency that administers the
Old Age, Survivors and Disability Insurance (OASDI)
program (commonly known as Social Security),
as well as the Supplemental Security Income (SSI)
program, a needs-based program for people who
are elderly or disabled. SSA also assists in enrollment
for the Medicare program.
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families of choice, or because they fail to
recognize and address ongoing stigma and
discrimination that result in substandard
treatment of LGBT elders. We examine each
of these problems in turn.

Government laws and programs exclude
LGBT partners. Many of the programs and
laws designed to protect older Americans
are founded on the presumption of
marriage. Social Security provides extra
benefits to spouses, for example, while

'

estate tax law provides tax exemptions

The federal government and most states exclude same-sex couples from laws and
programs designed to protect older Americans. The older couples pictured above
temporarily set aside these disparities to celebrate their long-time relationships
at the 2008 Thunderstorm Pride March.

for estates passed between spouses. This
marriage-centered approach hurts LGBT
elders because only five states allow same-
sex couples to marry** Furthermore, the
Defense of Marriage Act (DOMA) prevents
the federal government from recognizing
state marriages between LGBT individuals
even when they do occur. The result:
even legally married same-sex couples
aren't recognized under any of the myriad
federal programs that provide safety and
support for older Americans. From Social
Security and Medicaid to 401(k)s, pensions,
veterans benefits, and employee benefits
such as spousal health care coverage for
retired workers, partnered LGBT elders
face major disparities that have real
and lasting impacts on their financial
security and health and well-being, when
compared to heterosexual married couples.
The inability of most same-sex couples
to marry (and the federal government’s
refusal to recognize their marriages when
they occur) also has a profound negative
emotional impact on LGBT elders. Research
indicates that marriage can lead to better

health and psychological and material well-
being. Marriage also reduces the need to
rely on formal services and is the traditional
basis for a broad range of informal support,
especially among older men.*

Government laws and programs do not
recognize families of choice. Laws that
presume close biological families also
hurt LGBT elders. Rules surrounding ev-
erything from hospital visitation to in-
heritance rights prioritize blood relatives
over beloved partners, friends and care-
givers who happen not to be related by
blood. This is true even though, for many
LGBT elders, blood relatives may be non-
existent, estranged or hostile. Because
families of choice receive very limited
legal recognition, many LGBT elders put
in place a series of complex and often
expensive legal arrangements to protect
the relationships they cherish. Others,
however, cannot afford the necessary le-
gal documents and procedures, or do not
know they need them (58% of Americans



lack a basic will).*¢ While the presumption
of biological families disproportionately
hurts LGBT elders, it also harms any older
American (e.g., an older widow without
children) who relies on a family of choice
rather than a spouse or blood relative.

Government laws and programs fail to
recognize and address stigma and dis-
crimination. Advocates are still trying to
gain basic protections for LGBT elders, such
as a federal employment non-discrimi-
nation law and state non-discrimination
laws that include public accommodations
(which would cover nursing homes, senior
centers, etc.) Even where legal protections
exist, ensuring effective implementation
and enforcement is an ongoing struggle;
few aging services providers are aware
of their responsibilities under the law.
Ironically, this historically sanctioned dis-
crimination against LGBT people creates a
catch-22 where government agencies do
not research or collect data on LGBT elders,
but in turn use this very lack of data to ar-
gue against a documented need to better
serve this population. For example, while
the Older Americans Act includes a focus
on vulnerable populations, few Area Agen-
cies on Aging explicitly recognize LGBT el-
ders as vulnerable.

The next three sections of the report show
in greater detailhow the challengesidentified
above diminish LGBT elders’ prospects
for successful aging. The report looks at
problems and solutions in three key areas:

financial security for LGBT elders; good health
and health care; and social and community
support (see Figure 5). Each section includes
detailed analysis of the laws and attitudes
that make successful aging more difficult
for LGBT elders, plus recommendations to
address these obstacles.

Government income programs, housing
subsidies,and accessto affordable health care
and long-term care all play a critical role in
helping American elders avoid poverty. Most
older Americans have minimal retirement
savings; median household liquid assets for
Americans total only $35,200.#” Even with
important programs like Social Security in
place, median annual income for Americans
age 65+ is $38,304 for married couples, and
only $15,928 for non-married elders.*®

Furthermore, despite the supports
available to them, many older Americans
stil do not escape poverty. About 10%
of American elders live below the official
poverty line of $9,944 for an older individual,
with another 6% classified as near-poor,
meaning their income falls under 125% of
the poverty level.* Combined, about one in
six elders is poor or near-poor, and it remains
to be seen how the recent economic crisis
will impact these poverty rates. Also, older
Americans may actually be poorer than these
statistics suggest because the methods for
determining the poverty level have not

13
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Figure 5: The Three Challenges Obstruct LGBT Elders’ Successful Aging
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changed since the 1950s. The prevailing
methodology is based primarily on the cost
of food and creates a flat poverty level that
is applied uniformly to all age groups. Older
Americans, however, spend a far higher
percentage of their income on health care
and prescription drugs, where costs have
skyrocketed in recent years—so their living
expenses often are higher than the general
population. For example, a recent study
by the New York City Center for Economic
Opportunity, which  modernized the
methodology for determining poverty levels,
found that 32% of older New Yorkers lived in
poverty, versus 18% when looking only at
the official federal poverty line (although the
same study found poverty rates for those
under 18 remained more or less unchanged
at 27% using either methodology).>°

An additional consideration in assessing
the financial security of older Americansis the
dramatic difference in financial status within
the elderly population. The effects of race,
gender and living alone can be profound, as
shown in Figure 6. For example, elderly African
Americans are more than three times as likely
as elderly Caucasians to live in poverty, while
elderly Hispanics are more likely than the
older population as a whole to be poorandin
need of long-term care. Elderly women also
are highly vulnerable: nearly three out of four
older Americans who fall below the poverty
line are women,”" and retirement incomes for
older women average only about 55% of that
for comparable men.



Figure 6: People Age 65+ Living Below the
Poverty Level
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Figure 7: Rate of Poverty
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When many people think of LGBT elders,
they often picture affluent individuals or
couples living comfortable, urban lives.
Contrarytothecommonstereotype, however,
LGBT older adults as a group are poorer and
less financially secure than American elders
as a whole.

Many older LGBT people lived the
majority of their working years in an era when
discrimination was legal (as it still is in many
parts of the country), job opportunities were
limited, and the jobs available to LGBT people
were less likely to include health benefits
or pensions. For LGBT elders, a lifetime
of employment discrimination translates
into earnings disparities, reduced lifelong
earnings, smaller Social Security payments,
fewer opportunities to build pensions, and
more limited access to health care than their
heterosexual peers. Government safety net
programs such as Social Security and Medicaid
also often exclude and otherwise fail LGBT
elders, creating further economic challenges
in their later years. Additionally, living alone
is a significant risk factor for poverty among
all older adults. Because LGBT older adults
are more likely to live alone than the general
aging population, they are at a higher risk of
poverty.

While no good data exist on poverty rates
of transgender elders, independent analysis
by UCLA's Williams Institute shows that older
gay and lesbian couples face higher poverty
rates than married heterosexual couples
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(see Figure 7). Lesbian elders are particularly
disadvantaged because of the combined
effects of their sexual orientation and the
gender gap in wages and savings. In fact,
older lesbian couples are twice as likely to be
poor as heterosexual couples.® Older lesbian
couples are also more likely than heterosexual
couples to qualify for public assistance such
as Supplemental Security Income (SSI) (72%
more likely) or public assistance income (84%
more likely).>?

Overall, 42% of all LGBT elders said
“financial problems”are a big concern in their
lives. One-third said they are poorly prepared
for retirement, and 47% reported having less
than $10,000 in savings and other assets.
Fully 30% are concerned about meeting their
housing and shelter needs.>* Not surprisingly,
lesbians are more likely than gay men to
worry about outliving their income (60% vs.
55%).>

Lack of financial security among elders
dramatically impacts not only their standard
of living, but also their mental and physical
health. Almost all of the challenges of old
age are felt more acutely by those in lower
income groups, when compared to their
peers at the higher end of the scale, as shown
in Figure 8. Older adults with incomes under
$20,000 a year are three times as likely as
those with incomes greater than $50,000 to
say they experience loneliness or often feel
sad or depressed. The lower-income group is
also twice as likely to suffer memory loss or
serious illness.

Diane Schroer stands before the Library of Congress, where her job offer
was revoked after she came out as transgender. Many LGBT elders have
faced such job discrimination over their lives, making it more difficult
for them to save for retirement.

Military Hero Faces Job Discrimination Based
on Gender Transition

During her 25 years in the United States Army,
Diane Schroer, retired from the Army as a Colonel,
had been an Airborne Ranger, Special Forces
officer, and winner of numerous decorations and
medals. She was handpicked to lead a classified
national security operation in which she reported
directly to Vice President Cheney.

When she retired in 2004, Schroer wanted to put
her experience and knowledge of terrorism to
good use and found employment as a terrorism
and international crime research analyst with the
Library of Congress. However, when Schroer told
the Library that she was transgender, and wanted
to begin work as a female, the job offer was
rescinded and she found herself unemployed.

Despite Schroer’s knowledge, background, and
hands-on experience tracking and targeting
international terrorist organizations, the Library
of Congress decided she was “no longer a good
fit” because, among other reasons, they thought
she would not be taken seriously by her peers or
by Congress after her transition.

“After risking my life for more than 25 years for
my country, | was told that | was not worthy of the
freedoms | worked so hard to protect,” Schroer
said. “l want to be judged by my abilities rather
than my gender”

On September 19, 2008, a federal court ruled that
under Title VII of the Civil Rights Act of 1964 the
Library of Congress had illegally discriminated
against Schroer because of her sex. The court’s
ruling was groundbreaking because it found that
discriminating against someone for transitioning
from one gender to another is sex discrimination
under federal law.

Today, Schroer is enjoying life with her partner
and her dog, and is working for the government
once again doing what she knows and loves—
protecting her country.

Source: http://www.gillfoundation.org/equal-opportunity/
career/aclu/




The lifetime of discrimination faced by
LGBT elders—combined with the resulting
effectsonfinancial security—arecompounded
by major laws and safety net programs that
failto protectand support LGBT eldersequally
with their heterosexual peers. As a result of
this unequal treatment, it is more difficult
for LGBT elders to achieve financial security
for themselves or their partners, relative to
the heterosexual population. In this section,
we review how major laws and programs
discriminate against LGBT older adults.

SocialSecurityisthesinglemostimportant
financial safety net program for older adults
in the U.S. Almost all elder households (89%)
receive Social Security, and almost a third of
singleretireesreceiveincome onlyfrom Social
Security (see Figure 9).°° The poorest fifth of
retired couples rely on Social Security for 80%
of their income.?” Lacking Social Security, the
poverty rate among older adults would rise
from just under 10% to almost 50%.>8

American elders are not automatically
granted Social Security; rather, their eligibility
and benefitamounts are based on how much
they contribute to Social Security in the
form of mandatory payroll taxes throughout
their working lives. Despite paying into
Social Security in the same manner as their
heterosexual counterparts, LGBT elders
are not equally eligible for Social Security
benefits. The biggest difference in treatment
between LGBT and heterosexual elders is that

committed same-sex couples are denied the
substantial Social Security benefits provided
to married couples.®® The Social Security
benefits denied to LGBT elders include the
“spousal benefit,” the “survivor benefit” and
the “death benefit”

The “spousal benefit” allows any person
who has been or is married to receive
the greater of the Social Security benefit
that he or she has earned over a lifetime,
or 50% of the benefit that his or her past
or current spouse has earned (the theory
being that one spouse was caring for chil-
dren and will have lower or no earnings).
For example, a wife who has never worked
may nonetheless claim $500 monthly in
Social Security if her husband receives
$1,000 monthly. At worst, the lack of spou-
sal benefits can cost an LGBT elder up to
$14,076 a year in lost benefits (assuming
one partner earns the maximum monthly
Social Security payout and the other does
not qualify for Social Security due to lack
of legal recognition).s°

The Social Security “survivor benefit” al-
lows a surviving heterosexual spouse (or
ex-spouse) to receive the greater of his
or her individual benefit or 100% of the
spouse’s benefit amount. For example,
the otherwise ineligible homemaker in
the previous example receives $1,000
monthly upon her husband’s death,
whereas a lesbian widow without work
history receives nothing.®’ In 2004, the
Human Rights Campaign (HRC) estimated
the average annual impact of the lack of a
survivor benefit on a gay man or lesbian
who earned less than his or her deceased
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partner was $5,528.%2 Given that the me-
dian income for households of single in-
dividuals over age 65 (including widows
and widowers) is $15,928,% this difference
in Social Security payments can literally
mean the difference between a survival
income and living in poverty. At worst, the
lack of survivor benefits can cost an LGBT
elder up to $28,152 a year in lost benefits
(assuming one partner earned the maxi-
mum monthly Social Security payout and
the other does not qualify for Social Secu-
rity due to lack of legal recognition).®*

Social Security pays a one-time “death
benefit” of $255 when a spouse dies,
which often helps cover funeral and buri-
al or cremation expenses.

Of the Social Security benefits denied
LGBT elders, the lack of survivor benefits is
the most harmful. Not only has the surviving
partner just been widowed, but the legal
invisibility of the partner’s relationship with
the deceased may now leave him or her in
financial crisis.

Data show the grim effects of this
unequal treatment—Ilesbian couples receive
an average of 31.5% less in Social Security,
and gay couples receive 17.8% less, when
compared to heterosexual couples (see Figure
10),%° yet same-sex and heterosexual couples
are similarly dependent on Social Security to
maintainaliving-wageincome.Forexample,in
households where both partners are over age
65, Social Security accounts for 33.4% of the
income of retired heterosexual couples, 31.1%
of the income of retired gay male couples and
36.2% for retired lesbian couples.

Figure 9: Percent of Households with High
Reliance on Social Security Income
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52%
41%

29%
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SSis at least
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Source: 2006 Figures; “A Profile of Older Americans: 2008”
Administration on Aging, U.S. Department of Health and Human
Services, 2008.

Figure 10: Annual Social Security Income of
Older Couples
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$11,764
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Senior straight Senior gay Senior lesbian
couples couples couples

Source: Goldberg, Naomi G. “The Impact of Inequality for Same-Sex
Partners in Employer-Sponsored Retirement Plans,” The Williams
Institute, May 2009

Over time, the effects of this unequal
treatment compound, as shown in Figure
11, potentially leaving a same-sex couple in
poverty, while providing adequate financial
security for a heterosexual couple with an
identical initial financial situation.

The inequities in Social Security benefits
can also create significant hardship for single
LGBT elders. Overall, single older adults are



highly reliant on Social Security, with 41%
of these adults relying on Social Security for
90% of their income.®” While LGBT elders are
much more likely than their heterosexual
peers to be living alone, many were once in
long-term committed relationships - and
many are, in fact, widows or widowers. Any
heterosexual elder who has been married for
a minimum of 10 years and is not currently
remarried is eligible for spousal and survivor
benefits. However, LGBT elders are not
eligible for benefits based on past committed
relationships.

While Medicare pays for much of the
everyday health care costs of American older
adults, it generally does not cover the costs
of institutional care provided in nursing
homes or assisted living facilities, nor does
it cover long-term home and community-
based services (HCBS).®® An older person
requiring these long-term care services must
pay for them privately, have long-term care
insurance that pays for the care, or, lacking
these resources, qualify for long-term care
under Medicaid.®®

Figure 11: Compounding Effects of Social Security Inequities Can Leave LGBT Elders in Poverty
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1. The average Social Security payout for a retired worker.

2. Assumes each couple owns their home and has very modest expenses; however a similar scenario would arise where couples spend more
but rely on other sources of income for those additional expenses (e.g., each couple spends $30,000 per year and relies on $15,000 of earned

income).
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Medicaid has been and still is the
single largest funder of long-term care
in the US’ Until recently, Medicaid
funding for long-term care focused
almost exclusively on institutionalized
care. However, Medicaid is increasingly
shifting funds towards services that allow
older Americans to “age in place” in their
communities. Though still a relatively
small portion of overall Medicaid long-
term care funding, states are now
authorized to provide in-home care services
as long as they are no more costly than
institutionalization.”” Therefore, HCBS have
become an increasingly large part of state
Medicaid services.”? This makes Medicaid
relevant both to the 4% of older adults who
live in institutional settings,”® and to the
estimated 65%-70% of elders who will need
some other form of long-term care services.”

Regardless of where services are provided,
long-term care is costly. A year’s stay in a
nursing home averages $68,000 nationwide’®
andin-homeservices costanaverage $18,000
per year, although these costs are often
much higher for individuals needing more
intensive in-home services.”® Only about
10% of all older adults have long-term care
insurance,”” and since most cannot afford to
pay long-term care costs out of pocket, most
older adults who require extended long-term
care apply under Medicaid.

Qualification rules vary by state, marital
status, and the type of care received. Generally,
however, elders are required to “spend down”
income and assets on long-term care services
until they are largely or almost entirely

depleted. For married heterosexual applicants,
Medicaid has exemptions to avoid requiring a
healthy partner to live in poverty to qualify a
spouse for long-term care. Under these rules,
if one spouse needs long-term care through
Medicaid (the “long-term care beneficiary”),
the other spouse (generally referred to as the
“healthy spouse” or the “community spouse”)®
may keep the home, substantial assets and
a living-wage income. Unfortunately, these
spousal impoverishment protections do
not apply to many types of family structures
including same-sex couples, families of
choice (such as two friends who own a home
together), or elder heterosexual couples who
live together but cannot afford to or choose not
to marry. This different treatment is described
below:

For a heterosexual spouse to qualify for
either institutional care or HCBS, Medicaid
typically pools the couple’s assets and allows
the community spouse to keep the greater of
100% of the assets up to $21,912, or 50% of
the assets up to a maximum of $109,560.7° In
contrast,an LGBT elder mustalways applyasa
single person®® and is therefore only entitled
to keep a mere $2,000 in countable assets.
The same-sex community partner (a legal
stranger under the law) can keep any and
all assets in his or her own name, but is not
entitled to any assets or property held by the
partner receiving long-term care.®" Whether
this different treatment hurts or helps same-
sex couples depends on their total assets and
who owns them.



Generally speaking, the current rules hurt
the poorest same-sex couples (who make
up the majority of couples) while protecting
a wealthy minority of same-sex couples, as
explained below. Medicaid rules:

HURT a same-sex community partner
with individual assets under $21,912 (the
most common scenario).®? For example,
Joe must enter an institution and he has
$100,000 in assets. If Joe is heterosexual
and his wife Sally has $20,000 in assets,
Sally keeps $60,000 (half of the combined
assets of $120,000).8 If Joe is gay, and
his partner George has $20,000 in assets,
George can only keep his own $20,000.
George is $40,000 worse off than Sally.

HELP a same-sex community partner
with assets over $109,560. For example,
Joe must enter an institution and he has
$50,000 in assets. If Joe is heterosexual
and his wife Sally has $200,000 in assets,
Sally can keep $109,560 (half of $250,000
is $125,000, but $109,560 is the maximum
allowable under the law). If Joe is gay, and
his partner George has $200,000 in assets,
George can keep his own $200,000.
George is $90,440 better off than Sally.

May either HURT OR HELP a same-sex
community partner with assets between
these boundary scenarios. The same-
sex community partner is hurt if he or she
has fewer assets than the long-term care
beneficiary, and helped if he or she has
more assets. For example, Joe must enter
an institution and he has $20,000 in assets.
If Joe is heterosexual and his wife Sally has
$50,000in assets, Sally receives $35,000 (half
of $70,000). If Joe were gay and his partner

George had $50,000 in assets, George could
keep the $50,000 in his own name, making
George $15,000 better off than Sally.
However, if Joe had $100,000 in assets and
Sally had $50,000, she could keep $75,000
(half of $150,000), whereas Joe's partner
George could still only keep the $50,000
in George’s name, making George $25,000
worse off than Sally.

When a heterosexual spouse enters a
nursing home, the community spouse can
keep the couple’shome (without equity limit),
household goods, an automobile, and burial
funds until his or her own death.?*In contrast,
a same-sex community partner may lose the
couple’s home, depending on who officially
owns it. If the home is in the name of the
community partner, it is fully protected since
they are legal strangers. If the home is jointly
owned, the couple risks losing the home, and
Medicaid will almost certainly place a lien
on the home, creating problems if the long-
term care beneficiary dies or the community
partner wants to move. If the home is in the
name of the long-term care beneficiary, the
community partner risks losing the home
immediately and will certainly lose it upon
the death of the partner in long-term care.

Note that this situation puts same-sex
couples in a dilemma, since joint property
ownership is often recommended for
inheritance purposes, but may put a couple
at risk of losing the home if one partner
is institutionalized. Also, unlike a married
couple, a same-sex couple cannot evade
asset spend-down rules or protect their
home by transferring assets or property to
the community partner. Medicaid will “look
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back” for five years for any asset transfers,
and, if it finds these, evoke a“penalty period,’
which in effect costs the applicant a sum
equivalent to that of the asset transfer.®>

See Figure 12 foranexample of how current
Medicaid spend-down rules can impoverish
same-sex couples and leave them homeless.

To assess an individual’s eligibility for care,
Medicaid only considers the income of the
long-term care beneficiary (the community
spouse can keep all of his or her individual
income). Medicaid sets a maximum allowable
personal income for the long-term care
beneficiary and then requires the remaining

income to pay for long-term care expenses.
The income limit (known as the personal
maintenance allowance) varies by state
and type of care. For institutionalized care,
on average, all but about $60 per month
must go towards nursing home expenses.
However, since HCBS recipients must cover
their own living expenses, most states allow
HCBS recipients to keep, at a minimum, the
Supplemental Security Income (SSI) rate of
$674 per month, though many allow higher
maintenance allowances.?’

For married couples, the rules are more
generous than they are for single elders.
Medicaid law generally allows a married
person to keep his or her own personal
maintenance allowance and to share some

Figure 12: How Medicaid Asset Spend-Down Rules Can Impoverish Same-Sex Couples
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Figure 13: How Medicaid Income Rules Can Impoverish Same-Sex Couples
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Partner of Alzheimer’s Patient in Danger
of Losing Couple’s Home of 44 Years

SAGE clients George, 79, and Ray, 83, have been
together for 51 years, the last 44 of which they
lived together in their New York City apartment.
Ray’s health has deteriorated over the past six
years as his Alzheimer’s disease interferes with
daily activities and his relationship with George.
Both fear that Ray may soon need to move to a
nursing home so that his health can be monitored
by professionals, leaving George in a precarious
financial situation.

Because the government does not recognize their relationship as the marriage they believe it to
be, all of Ray’s income will go to the nursing facility, leaving George to live on his single income that
is far lower than Ray’s. If the men were legally married under federal law, George would be eligible
for spousal impoverishment protections. As it is, though, George will not be able to remain in their
home on his own, forcing him to move into a smaller, less expensive apartment, or to accept a total
stranger as a roommate in the home that Ray and George have shared, in every way, as a married
couple. Both options are undesirable, but having no other choice, George has begun the search for a
less expensive apartment as Ray is currently waitlisted at four nearby nursing facilities.
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or all of his or her remaining income with the
healthy spouse.Thisincomesharingis capped
at the maximum spousal allowance set by
Medicaid, generally $1,750 per month.%8

Therefore, a single HCBS recipient might
only be allowed an income of $674 per
month, while a couple in the same state
might be able to keep $2,424 per month
in joint income ($674 for the Medicaid
recipient and $1,750 for the healthy spouse).
This profoundly disadvantages single elders
because, while the cost of living for a couple
averages only 35% higher than the cost of
living for an individual® Medicaid might
allow a heterosexual couple to keep over
three-and-a-half times as much income.

Medicaid treats same-sex couples the
same way as single elders.While heterosexual
couples can use the income of the long-
term care beneficiary to supplement the
income of the community spouse, same-
sex couples have no such option. So if
George, who is heterosexual, earns $2,000
in monthly income and is married to Maria,
who earns $750 in monthly income, Maria
can use George’s income to supplement her
own, leaving Maria at the maximum spousal
allowance of $1,750 (her $750 in income plus
$1,000 from George). However, if Christine,
who is lesbian, earns $2,000 in income and
was partnered with June, who earned $750
in income, June would only be left with her
own $750 in income, leaving her well below
the poverty line (see Figure 13).°° Once again,
this different treatment only negatively
impacts the poorest LGBT elders.”!

Tax-qualified retirement plans, such as
IRAs, are one of the most common forms of
retirement savings in the United States.®
Under the Pension Protection Act of 2006 and
the Worker, Retiree and Employer Recovery
Act of 2008, “non-spouse” recipients can
now inherit tax-qualified retirement plans
without paying taxes on the entire lump sum
amount during the year they receive the
funds. They can instead withdraw the funds
and pay taxes on them over the recipient’s
lifetime, dramatically reducing their overall
tax liability.®* Thus any “single” person
(including a member of a state-sanctioned
same-sex marriage, e.g., in Massachusetts)
may designate a partner, relative, close friend
or other loved one as beneficiary.

While the new law is certainly an
improvement for LGBT and single elders, it
still leaves some gaps. Surviving heterosexual
spouses can leave inherited retirement
accounts to grow tax-free until they reach age
70, but“non-spouse”® beneficiaries cannot.
Nor can“non-spouse” beneficiaries simply roll
plan assets over into their own IRAs. Rather,
they must start drawing down a minimum
amount of funds each year beginning the
year after the original accountholder dies.*®

Overtime, this different treatment can have
a significantimpact on retirement savings and
income, especially for those who inherit an
account earlier in life. Take the example of a
widow who inherits a $50,000 IRA at age 49'-
and invests this amount for a 5% return. A
heterosexual widow could use this account to
draw $10,864 per year in after-tax income for



15 years starting at age 70", while a lesbian
widow could draw only $9,582 in after-tax
income for the same period—a difference of
$1,282 per year.”” Using the same assumptions
except changing the age of the widow to
39", a heterosexual widow could draw down
$17,696 peryearin after-taxincome, compared
to $14,491 for a lesbian widow, a difference of
$3,205 per year.®® See Figure 14.

Pensions provide an important source of
retirement income, with over 40% of older
households receiving income from pension
plans® and 53% of workers age 50-64 having
pension benefits in their current jobs.'
Under federal law, the pension of a married
earner automatically defaults to the Qualified
Jointand Survivor and Annuity (QJSA) option,
which makes the pension payable (albeit with
a smaller monthly payment) over the lifetimes
of both the earner and his or her spouse.’ A
second option, the Qualified Pre-retirement
Survivor Annuity (QPSA), allows the worker’s
surviving spouse to receive the pension if the
worker spouse dies before retiring.'*?

Employers may offer either or both
options to coupled LGB employees, but most
do not. Of employers surveyed for HRC's 2010
Corporate Equality Index who offer defined-
benefit plans, only 56% of employers offered
QJSAs for same-sex partners, and only 45%
offered them QPSAs."This is despite the fact
that QJSAs are cost-neutral to the employer™*
and QPSAs increase the employer’s cost by
only about 0.2% to 0.3%.'% For heterosexual
couples, QJSAs are considered so important
that they are the automatic default under

Figure 14: Difference in Annual Retirement
Income from Inherited IRA
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federal law,'® and it is mandatory that
employers offer QPSAs.

Lack of these options can deprive
surviving partners in same-sex couples of
needed pension income that is available to
their heterosexual peers. Similarly, when
these options are extended only to legally
married spouses, it prevents single elders
from protecting “non-spouse” loved ones
such as friends, relatives or caregivers.

Unfortunately, evenifall same-sexcouples
were offered QJSAs tomorrow, these changes
would likely come too late for elders who are
already retired. This is because QJSAs must
be elected before retirement so the payment
amount can be reduced accordingly. It would
likely be infeasible to offer these options
retroactively.

However, with more than half of workers
age 50-65 today expecting to receive a
pension from their current employers, QJSAs
would allow them to protect those they love
after retirement; and QPSAs would offer
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Defined-Contribution vs. Defined-Benefit
Plans

Defined-Benefit Plan (traditional pension or
fixed pension) - In these plans, an employee
receivesasetmonthlyamountuponretirement,
guaranteed for life or for the joint lives of the
employee and his or her spouse. This benefit
may also include a cost-of-living increase each
year during retirement. The monthly benefit
amount is based on the participant’s wages
and length of service.

Defined-Contribution Plan - Most tax-
qualified retirement plans, such as 401(K)s,
are defined-contribution plans. In these plans,
which are becoming increasingly common,
the employer and employee make pre-
determined contributions to a participant’s
account during employment, but with
no guaranteed retirement benefit. The
ultimate benefit is based exclusively on the
contributions to, and investment earnings of,
the plan.The benefit ceases when the account
balance is depleted, regardless of the retiree’s
age or circumstances.

security to a loved one in case of death prior
to retirement.

Federal tax law currently allows an
employer to provide health insurance to the
heterosexual spouse of an employee or retired
employee as a tax-free benefit.'”” However,
when employers offer the same benefit to
same-sex couples, federal law treats the value
of the partner’s insurance as taxable income
and the LGBT retiree then pays income taxes
on this benefit.'%®

Taxation of health benefits costs the
average LGBT employee with domestic
partner benefits $1,069 more per year in

taxes than a married heterosexual employee
with the same coverage.'® Because of these
disparities, many same-sex elders simply
are not offered, or cannot afford to receive,
domestic partner benefits. Slightly more
than half (54%)™° of large firms electively
offer health insurance to domestic partners
of LGB workers; for the overwhelming
majority of these firms (88%), the cost of
offering this insurance is less than 2% of total
benefit costs.' It is not clear how many of
the employers with more expansive benefits
offer health insurance benefits to retired
employees, though almost one-third of all
large companies nationwide do so.'?

Regulation of employee benefits falls
under the federal Employee Retirement
Income Security Act (ERISA), which does
not recognize same-sex domestic partners
because of DOMA. Therefore, even states
with marriage equality cannot require
employers to offer benefits to same-sex
couples (though employers can offer these
benefits electively).

As of this writing, federal estate tax law
is in flux. The current law expired in 2010,
eliminating all federal estate taxes. However,
unless Congress acts, estates over $1 million
in assets will be subject to tax as of 2011.'3

While only a small fraction of all estates
are affected by the estate tax, the burden can
be especially significant for,and grossly unfair
to, higher-net-worth same-sex couples who
are affected. The federal government allows
a surviving heterosexual spouse to inherit all
of the couple’s assets without incurring any



Trooper Denied Pension of 15-Year Partner Killed in Line of Duty

On Christmas Day 2009, Missouri State
Highway Patrol Corporal Dennis Engelhard,
49, was killed by a car that lost control in the
snow as Engelhard was placing flares near the
scene of a minor accident. Official information
released by the Highway Patrol described
Engelhard as single. However, Engelhard,
openly gay, left behind a partner of 15 years,
Kelly Glossip, who was not mentioned in the
obituary or recognized at the funeral.

Glossip said his relationship with Engelhard
was no secret—they lived togetherina modest
home they owned together, and Glossip was

listed as Engelhard,s emergency contact. They Kelly Glossip poses for a photo as he holds a picture of himself and longtime

also showed up together at a Fourth of July domestic partner Dennis Englehard, Friday, Jan. 29, 2010, in Robertsville,
Mo. Glossip said he was both grieving a death and struggling financially af-

party attended by other troopers. Glossip, on ter Englehard was killed in the line of duty, leaving Glossip with no right to
medical leave from his job in patient billing due his partners pension.

to back problems, relied on Engelhard to help pay the mortgage and other bills, and to support a
teenage son from a previous marriage. He now wonders how he will make ends meet.

If Engelhard had been married, his spouse would be entitled to lifetime survivor’s benefits from
the state pension system—more than $28,000 a year. But neither the state Highway Patrol
pension system nor Missouri law recognizes domestic partners.

“The partner, plain and simple, is out of luck,” said state Rep. Mike Colona. “I'm outraged that
that’s the situation, but it's the status of the law.”

BackStoppers, which provides assistance to the families of local officers killed in the line of duty,
gave $5,000 to Engelhard’s parents after he was killed.“The parents are the legal next of kin," said
BackStoppers director Ronald A. Battelle. The MASTERS, a fraternal organization for Missouri state
troopers, also typically helps family of patrol members who die in the line of duty—including up
to $50,000 in mortgage payments. However, at the time of this writing, the organization is still
deliberating whether to provide assistance to Glossip.

“We have never paid benefits to a girlfriend or boyfriend,” said Fred Mills, one of the group’s
directors. “It's always been spouse and/or children.”

Glossip still lives in the house he shared with Engelhard, and is dismayed at the fact that he has
been unfairly treated. “It just hurts so bad. | am his spouse — we loved each other,” he said. “I
wouldn’t want anyone else to have to go through this.”

Source: www.stlouistoday.com, “Trooper’s Partner May Not Get Benefits,” January 30, 2010; and Associated
Press (M0), “Late Highway Patrol Trooper’s Partner Laments Lack of Legal Protection,” February 1, 2010.
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tax penalty. By contrast, a same-sex partner
pays taxes of 45% on any inheritance over the
federalexemptionlimit.Ifthe 2011 exemption
limit is $1 million per individual, it will affect
any same-sex couple with over $2 million in
joint assets (home values are included in the
estate valuation.)' UCLA’s Williams Institute
estimates that, in 2011, same-sex couples
affected by estate taxes will lose an average
of $1.1 million per couple due to inequitable
laws.?

In addition to the federal estate tax, 23
states and the District of Columbia collect
estate and/or inheritance taxes.’ In all of
these states, transfers of assets to a spouse
are exempt from the tax—and in some states,
transfers to children and close relatives are
also exempt.'” Some of these states treat
same-sex couples the same as heterosexual
couples, and most states have an exclusion
of at least $2 million per individual (or $4
million per couple), meaning any unfair
taxation primarily affects higher-net-worth
couples. However, a small number of states
tax “non-spouse” asset transfers of much
smaller amounts, as shown in the 7zb/ 1. For
example, Ohio taxes estates over $338,333
and Pennsylvania hasa4.5%-15%inheritance
tax on all estate transfers between legal
strangers,''® meaning the surviving same-sex
partner could end up having to sell the home
to pay the estate or inheritance tax.

Over 25% of elders in the United States are
military veterans.'”® The U.S. Department of
Veterans Affairs provides a variety of benefits
to veterans’ heterosexual spouses, including

Table 1: Worst States for Same-Sex Couples
Passing on an Estate'"®

Estate Tax Inheritance
Sl Limit Tax
Indiana N/A 1% to 20%
Kansas $1 million N/A
Kentucky N/A 4% to 16%
Minnesota $1 million N/A
Nebraska N/A 1% to 18%
New York $1 million N/A
Ohio $338,333 N/A
Oregon $1 million N/A
Pennsylvania | N/A 4.5% to 15%
Rhode Island | $675,000 N/A
Tennessee | $1 million N/A

pensions paid to the spouse of a service
member killed in combat, medical care,
and home loan guarantees. These benefits
are not available to same-sex couples and
impact gay and lesbian service members in
three ways:

First, under Don’t Ask, Don't Tell, gay and
lesbian service members may entirely lose
the pension and other benefits they have
earned through long years of service after
being unfairly discharged simply because
of their sexual orientation.

Second, benefits available to heterosexual
spousesofveterans—suchasbereavement
counseling, death pensions, vocational
training, education, certain medical care,
home loan guarantees, and a burial flag—
are not available to same-sex partners.
For example, a same-sex partner would
not receive dependency and indemnity
compensation of $1,154 per month if



his or her partner was killed or totally
disabled in the line of duty, despite this
benefit being available to heterosexual
spouses. Additionally, same-sex couples
are not eligible for the needs-based death
benefit paid to an un-remarried surviving
spouse of a deceased wartime veteran.'

Third, veterans'hospitals fall under federal
law and therefore do not recognize
same-sex partners or families of choice,
raising issues around visitation rights
and medical decision making if a veteran
obtains medical services through these
providers.'?

The death of a life partner is devastating
for all elders. However, heterosexual spouses
take for granted that, when one person
passes, the couple’s relationship and the life
they built together will be both recognized
and valued under the law, and their life
savings and family home will pass to the
surviving spouse. Same-sex couples have no
such assurance.

In most cases, same-sex couples must
put in place a series of specific and often
expensive legal arrangements to try to
ensure that financial decision making and
inheritance will pass to a partner. Common
documents that specify inheritance include
a will, a revocable living trust (which is more
difficultto contestthanawill),and a pour-over
will (which ensures that anything left out of
the living trust is included). A financial power
of attorney designates someone who can act
as a financial agent in case of incapacitation

Legal Documents Can Cost LGBT Older
Adults Thousands

A recent New York Times analysis estimated
that gay couples might spend “$5,500 more
than their heterosexual counterparts on their
additional paperwork,” including a revocable
living trust, a pour-over will, financial powers
of attorney, health care proxies, living wills
and a domestic partnership agreement.'

Real-life costs are often much higher. Legal
documents for lllinois couple Stephen Lev
and Chad Feltrin included four powers of
attorney (two each); two privacy waivers
that allow each access to the other’s medical
records; two wills; and a trust for the property
they own together. Similarly, Howard Wax and
Robert Pooley, Jr, who have been together
nine years, paid $10,000 for an attorney to
help them draw up wills, trusts, and financial
and medical powers of attorney that together
approximated some of the legal protections
of marriage.

“| feel at least like we're secure now,” said Wax.
“It's not perfect, but we're OK."%

Even with legal documents in place, LGBT
elders, whether single or coupled, may
face legal challenges from biological family
members, incurring additional expense.

or death.'” Unfortunately, many elders are
not aware of the need for these documents,
while others do not have the means to seek
professional help and may end up without the
proper legal documents (or with documents
that are improperly executed).

Without these documents, a complex
set of state laws, known as intestacy laws,
automatically direct who will inherit property.
Rules vary by state but generally prioritize
spouses and then legal family members,
meaning a life partner or members of a family
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For 28 years, Frank Vasquez and Robert Schwerzler
shared a life together in rural Washington state,
including a home, business and other property.
When Schwerzler died suddenly, leaving all of the
couple’s property titled only in his name and no
legal documents stipulating his wishes, Vasquez
was left with no claim to the assets they had
accumulated over the years.

Schwerzler’s elderly siblings — his legal heirs —
demanded that Vasquez move out of the house
and turn over the business and all the couple’s
other assets to them, contending that Schwerzler
had not been gay and that Vasquez had been
merely a boarder taking advantage of Schwerzler’s
generosity. After a series of trials and legal appeals,
the dispute was settled, with Vasquez retaining
the ability to stay in his home but receiving no
financial assets for his ongoing living expenses.
He therefore ended up with only a small portion
of what he would have received had Washington’s
inheritance laws automatically recognized same-
sex couples.’?®

Survivor Challenged for Home and Assets of Partner of 28 Years

Terry Barnett, the attorney for Frank Vasquez whose long-time companion
died without a will, leaves the podium after presenting arguments to the
state Supreme Court Tuesday, Feb. 13,2001 in Olympia, Washington.

of choice can be totally shut out of shared
retirement savings and/or the family home.
Same-sex couples who can legally marry in
their state have the same right to inherit as
heterosexual couples; and a few states, such as
Colorado, provide mechanisms for domestic
partners to designate each other to inherit
property in the absence of a will. However,
most state intestacy laws do not recognize
domestic partner relationships.

LGBT legal services organizations have
collected many stories of surviving partners
of long-term same-sex relationships losing
their homes and life savings to hostile and/
or acquisitive members of the deceased
partner’s family. Additionally, single LGBT
elderswhoareestranged fromtheirbiological
families may end up unintentionally leaving

their life savings to relatives who disparaged
them, rather than loved friends or trusted
caregivers.

Achieving financial security for LGBT elders
will require the pursuit of a comprehensive
advocacy agenda that explicitly focuses on
an issue-by-issue approach to solving the
inequities outlined above. LGBT advocacy
organizations do not need to advance this
agenda on their own. Many of the safety net
gaps that affect LGBT elders also affect at
least one of the following: elder heterosexual
domestic partners, single elders, widows,
widowers, or any elder outside the bounds
of an existing, federally recognized marriage.
Advocates of all stripes should therefore work



together to build an inclusive agenda that
improves the financial security of LGBT and
other elders.

The recommendations outlined below call
for action at both the federal and state levels.
Because many of the inequalities faced by
older same-sex couples stem from a lack of
relationship recognition, we consider efforts
to secure relationship recognition rights and
to overturn the federal DOMA'? as part of an
LGBT agingagenda (thoughtheyarenormally
not explicitly recognized as such). While legal
recognition of same-sex relationships would
address many of theinequitiesingovernment
safety net programs, the uncertain timeline
associated with this approach, coupled with
the fact that it still would not help many LGBT
elders, means we must also examine broader
ways to ensure that LGBT elders can achieve
financial security.

At the federal level, many inequities
could be addressed by adding and defining
a category of person who is not a spouse, but
who would be treated as a spouse (such as a
permanent partner) under federal laws. This
approach could coverall LGBT elders, whether
or not they could legally marry, and could be
used across myriad federal programs such
as Social Security, Medicaid and more (see
sidebar).

Due to the complexities of state law,
a specific state-by-state policy agenda is
beyond the scope of this report. But generally
speaking, there are opportunities at the state
level to advance equality on Medicaid rules,
pensions and domestic partnership benefits
for government employees, estate and
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inheritance taxes, and inheritance rights. In
addressing these issues, advocates in some
states tend to opt for omnibus legislation
that addresses several topics simultaneously.
For example, Colorado’s 2009 Designated
Beneficiary Agreement Act creates a registry
that allows one person to designate another
foroneorall ofamultitude of rightslistedona
singleform, withoutthe costofhiringalawyer.
The act entitles designated beneficiaries
to certain inheritance protections, medical
decision making, visitation rights, and
decision making about disposition of
remains—as well as adding several rights not
previously available under Colorado law, such
as the ability to file a wrongful death lawsuit
on a partner’s behalf. In contrast, advocates
in Maryland are tackling discrete issues
separately, first securing passage of a bill that
allows same-sex partners who meet certain
criteria to make medical and burial decisions
for each other, and at the time of this writing,
lobbying to pass a bill that exempts same-
sex partners from a 10% state tax applied
when someone other than a spouse inherits
property.'?

Evenifa policyissueis unlikely to come up
for debate in the near future, the important
work of defining policy recommendations,
building a coalition of supportive allies,
and advancing policy priorities can start
happening now. The advocacy agenda to
help LGBT and other elders achieve financial
security is summarized in Table 2.



Table 2: Recommendations: Helping LGBT Elders Achieve Financial Security

Broad-Based Financial Security Solutions

Repeal DOMA

« Advocate or litigate to repeal DOMA. DOMA repeal is critical to extending
the federal safety net to same-sex couples in states that provide marriage
equality.

- However, DOMA repeal provides an incomplete solution as it would:

Only help the minority of LGBT elders who live in states where they can
legally marry.

Not automatically result in equal treatment of same-sex couples by the
federal government (for example, some federal programs, such as Social
Security, have an embedded opposite-sex definition of a spouse that is
independent of DOMA and would still need to be changed).

Gain marriage
and relationship
recognition
state-by-state

- Advocate state-by-state for marriage equality or other relationship
recognition rights that extend critical state-based legal protections to
committed same-sex couples.

- However, with DOMA in place, winning marriage rights in a state will
not in and of itself address the most pressing financial obstacles faced
by older same-sex couples, which primarily relate to lack of relationship
recognition by the federal government.

Pass the federal
Employment
Non-
Discrimination
Act (ENDA)

- Advocate to pass ENDA, including protections based on gender identity
and expression. This is critical to securing the financial health of LGBT
elders as lifetimes of employment discrimination result in lower earnings,
lower savings, and lower Social Security benefits.

- Failing passage of federal ENDA, advocate for state-based employment
protections for LGBT people.

Social Security Solutions

Revise the
federal Social
Security Act to
provide benefits
to domestic
partners

- Define and advocate for policy solutions that:

Make “permanent partners,”‘domestic partners” or those in “civil unions”
eligible for spousal Social Security benefits;'*

Update the Social Security Act (SSA) definitions of “wife” and “husband”
so they no longer rely on gender-specific pronouns.

» This issue should be a stand-alone movement priority for LGBT advocates
— meaning that advocacy on Social Security solutions should not take a
backseat to advocacy on marriage equality or other issues. It should be a
priority in its own right.

- Note that the SSA’s different-sex definition of spouse means that DOMA
repeal will n